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O'Donnell, Mary Beth &'0 /@4*0 22)— =

‘om: LaRocque, Linnea on behalf of Barnes, Ed
_ent: Monday, October 13, 2014 11:27 AM
To: O'Donnell, Mary Beth
Subject: Clark County Comp Plan and the Clallan County Court of Appeals Dicision regarding

rural lands - (This information to be placed in public record)

oops, sorry, | sent this to Oliver and Rebecca and missed you.
My bad!

From: Carol Levanen [mailto:cnidental@yahoo.com]

Sent: Monday, October 13, 2014 10:58 AM

To: Silliman, Peter; Carol Levanen; Susan Rasmussen; Leah Higgins; Rick Dunning; Rita Dietrich; Jerry Olson; Fred
Pickering; Jim Malinowski; Frank White; Benjamin Moss; Lonnie Moss; Melinda Zamora; Nick Redinger; Curt Massie;
Marcus Becker; Clark County Citizens United Inc.; Barnes, Ed; Madore, David; Mielke, Tom

Subject: Clark County Comp Plan and the Clallan County Court of Appeals Dicision regarding rural lands - (This
information to be placed in public record)

Dear Commissioners,

It is clear to Clark County Citizens United, Inc. that county planning staff is delaying any meaningful interpretation of the public process
and testimony regarding the rural lands in the 2016 update of the Comprehensive Plan. When presenting the results of a scoping for
the SEIS, staff only referenced limited comments submitted into the record from the public, which came from four poorly attended
meetings. These meetings were located in the urban areas of the county, and did not include rural areas. The scoping references did
not include ongoing testimony from CCCU, which represents approximately 6000 rural and resource landowners, from 1994 to today,

r did it consider the past public record of hundreds of landowners begging the commissioners to not place their 2.5 and 5 acre

arcels into 10, 20, 40 and 80 acre zones. Staff is also ignoring the fact that approximately 80%, or more, of the rural and resources
lands have been zoned into a non-conforming and substandard lot size, in the old 1994 GMA Comp Plan. Work sessions are now being
scheduled by staff, to review the supposed three alternatives for the SEIS, when there has been no meaningful opportunity for rural
landowners to weigh in on the update process. CCCU does not believe that four open houses, poorly advertised and attended, and
online discussions, constitutes a meaningful public process required under the GMA, for such a weighty and important subject, having
such a massive financial and economic impact to rural and resource landowners.

On one hand county staff reports claim that more rural land needs to be preserved for agricultural uses and on the other hand, staff tells
CCCU that rural lands are not going to be considered in the 2016 update. CCCU was told the same thing in the 2004 update and the
2007 update, when testimony was submitted regarding asking for a review of the rural and resource land designations and

zoning. CCCU was told that those areas will be reviewed later, which never happened. CCCU, Inc. does not agree that the GMA
intended that the rural lands must remain static and in the same zoning given it in 1994 and then be ignored year after year after year,
at each update. In addition, the GMA Plan is generally considered a twenty year plan, which indicates that both urban and rural areas
should now be evaluated and considered for change. In light of the massive downzoning of small rural and resource parcels to

large and very large resource and rural parcels, all of the record indicates that incorrect and misguided designations could have
occurred in 1994 and that a correction and reconsideration of those areas is now in order. Clark County Citizens United, Inc. is asking
the Clark County Board of Commissioners to make those appropriate changes in a fair and balanced process and in a proper and
timely fashion.

Sincerely,

Carol Levanen, Ex. Secretary
Clark County Citizens United, Inc.
P.O. Box 2188

Battle Ground, Washington 98604



O'Donnell, Mag Beth

“rom: LaRocque, Linnea on behalf of Barnes, Ed
sent: Monday, October 13, 2014 11:26 AM
To: Orjiako, Oliver; Tilton, Rebecca
Cc: O'Donnell, Mary Beth
Subject: Reader
for your file

From: Carol Levanen [mailto:cnldental@yahoo.com]
Sent: Monday, October 13, 2014 11:17 AM

To: Madore, David; Mielke, Tom; Barnes, Ed; Silliman, Peter
Subject: Fw: Reader

----- Forwarded Message -----

From: susan rasmussen <sprazz@outlook.com>

To: "cnidental@yahoo.com” <cnldental@yahoo.com>
Sent: Sunday, October 12, 2014 3:00 PM

Subject: Reader

ttp://www.courts.wa.gov/content/Briefs/A02/396017%20respondent%27s.pdf

Sent from Windows Mail
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4. The Superior Court was correct in rejecting Futurewise's belated
‘internal consistency' challenge of the County's comprehensive plan
and development regulations for rural lands, where County's
creation of RZ/RW2 densities as consistent with its rural planning.

Issue: Can Futurewise for the first time on appeal raise new
argument and challenges to County’s rural density analyses and
decisions under County's Rural Lands Study and supporting
documentation from public hearings before the County?

APPENDIX A: Memorandum Opinion, Clallam County Superior Court

APPENDIX B: Dry Creek Coalition and Futurewise v. Clallam County,
WWGMHB "No, 07-2-0018c (Compliance Order-LAMIRDs &
Rural Lands, November 3, 2009).
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Clark Cy. Nat’l Res. Council v. Clark Cy. Citizens United, Inc., 94
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I

1. COUNTER ASSIGNMENTS OF ERROR

The Superior Court was correct that the Growth Board lacked
jurisdiction to rule that the Carlsborg CFP fails to comply with
GMA, because the CFP was adopted in 2000, no appeal was timely
filed, and GMA update requirements (¢.g., UGAs) do not apply to
County’s prior enactments unless the controlling sections of the
GMA have been amended in the interim.

Issue: Does RCW 36.70A.130 allow Growth Board review of
unamended portions of a Comprehensive Plan on non-mandatory
updates of the Capital Facilities Plan within an unamended Urban
Growth Area?

. The Superior Court was correct that the Growth Board erred in

finding that the County’s current choice of 2/1 du. acre in the
Carlborg non-municipal UGA, pending implementation of the
sewer service element of the CFP, was non-compliant and invalid.
{Futurewise’s Assignment of Error No. 1]

Issue; Do RCW 36.70A.070(3) and 36.70A.110 allow the Growth
Board to prohibit septic system service for UGA designations and
require full implementation of sewer service as an element in all
UGA CFP’s?

. The Superior Court was correct that the Growth Board erred in

declaring County’s Rural Lands Report did not fully supports
County's choice of R2 and RW2 densitics as consistent with the
County’s rural character. [Futurewise’s Assignment of Error No. 2]

Issue: Do RCW 36.70A.020 and 36.70A.110 allow the Growth
Board to substitute its analyses and interpretations for County's
rural density analyses and decisions under County's Rural Lands
Study and supporting documentation from public hearings before
the County?

4. The Superior Court was correct in rejecting Futurewise's belated
'internal consistency' challenge of the County's comprehensive plan
and development regulations for rural lands, where County’s
creation of R2/RW2 densities as consistent with its rural planning.
[Futurewise’s Assignment of Error Nos. 4 & 5)

Issue: Can Futurewise for the first time on appeal raise new
argument and challenges to County’s rural density analyses and
decisions under County's Rural Lands Study and supporting

documentation from public hearings before the County?

II. COUNTER STATEMENT OF THE CASE
This case comes before the this Court pursuant to Clallam County’s
(“County’s") successful Superior Court appeal of the Western Washington
Growth Management Growth Beard's (“Growth Board’s” ) Final Decision
and Order (“FDO") entered on April 23, 2008, and its Order on ..
Reconsideration (“Reconsideration”) entered on June 9, 2008.' Pursuant
to those agency orders, County was found both ‘invalid’ and non-
compliant with the Growth Management Act. On partial-appeal to the
Superior Court, the Court overturned the Growth Board’s decisions as to

the Carlsborg non-municipal UGA and as to County rural lands zoning. *

The Growth Management Act (GMA) requires counties to review their
designated urban growth areas (“UGAs”) every ten years. RCW
36.70A.130(3). Clallam County conducted its update review in response
to the foregoing GMA requirements from 2004 through 2007 The

County’s review included: public hearings, analysis by the Clallam County

' CP 482, IR 35, Final Decision & Order (“FDO"). Order on...Reconsideration
addressed primarily LAMIRD issues of a non-participating party to this appeal.

2 CP 123, Memorandum Opinion. Clallam County Superior Court (06/26/09),
attached hereto as Appendix “A”.

* CP 482, IR 35 FDO,pp. 3-5 (Procedural History); County's Opening Brief, CP 236
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Carlsborg—designated and zoned as a non-municipal UGA ten (10) years
ago.” The Carlsborg Capital Facilities Plan (“CFP”) for this UGA
documented the planning for municipal sewer service, addressed
engineering and financing strategies for providing sewer service to
Carlsborg in the near term, and provided upgraded septic system
requirements and density-limiting environmental regulations to ‘bridge’
the time span until the municipal sewer service became fully operational.”
Specifically, the County adopted development regulations limiting density
in the area to two dwelling units per acre (“2/1 du™), or a density that per
se can be safely service individual septic systems while a municipal sewer
plan is being implemented.” The Health Officer and Board of Health also
upgraded septic system standards applicable to this area consistent with
CFP policies.”

Importantly, since this case has gone before the courts, County chose
to rescind RW2/R2 zoning of less than one dwelling unit per 2.4 acres
outside of LAMIRDs, but subsequently adopted “innovative zoning”
techniques to establish 2.4 acre zoning within specific rural areas of the
County. Over the objections of Futurewise, these latest rezonings of rural

lands were deemed in compliance with GMA by the Growth Board."”

12 CP 482, IR 22, Carlsborg CFP Sewer Study cited in CP 228 & CP 164

13 CP 228, Appx. “C".

14 h&

% Jd, as cited in CP 228 & CP 164

' Dry Creek Coalition and Futurewise v.Clallam County, WWGMHB No. 07-2-
0018¢ (Compliance Order-LAMIRDs & Rural Lands, November 3, 2009) attached hereto
as Appendix “B”.

RW2/R2 zoning remains a potential rural zoning pending the outcome of

these appeals.

III. STANDARD OF REVIEW
A Growth Management Act.

County begins with an overview of the Growth Management Act
(“GMA™) with a vs:mn:_w_. emphasis on the provisions of that statute
pertaining to local deference. In 1990, the Washington State Legislature
passed the Growth Management Act, Ch. 36,70A RCW. The Legislature
found that “uncoordinated and unplanned growth” posed a threat to the
“environment, sustainable economic development, and the health, safety
and high quality of life enjoyed by residents of this state.”
RCW 36.70A.010. To address the negative consequences of
“uncoordinated and unplanned growth,” the Legislature required counties
of certain populations to undertake land use planning. RCW 36.70A.040.

The GMA is implemented by local governments through the adoption
of comprehensive plans and implementing regulations. The GMA
planning process follows a ‘bottom up’ approach. WAC 365-195-060(2).
Instead of creating a statewide zoning authority or planning board, as other
states have done, the GMA left the implementation to local government.
That process mandates public participation in the development of
comprehensive plans and development regulations implementing those
plans. RCW 36.70A.140. To guide local governments in the preparation

of comprehensive plans and development regulations the Legislature
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B. Standard of Review ander Growth Management.

The Washington Administrative Procedures Act (“APA™) governs
judicial review of challenges to Growth Board actions.” Under the APA,
the “burden of demenstrating the invalidity of agency action is wholly
upon the party asserting invalidity.””* The statute sets forth nine grounds

for relief from an agency decision, of which County asserts five:

(b) The order is outside the statutory authority or
jurisdiction of the agency conferred by any provision of
law;

(c) The agency has engaged in unlawful procedure or
decision-making process, or has failed to follow a
prescribed procedure;

(d) The agency has erroncously interpreted or applied the
law;

(¢) The order is not supperted by evidence that is
substantial when viewed in light of the whole record before
the court, which includes the agency record for judicial
review, supplemented by any additional evidence received
by the court under this chapter; [or] ...

(i) The order is arbitrary or capricious."

Appellantss bear the burden of establishing these grounds as the bases for
remand, as identified and explained below:
First, agency jurisdiction is limited. “An agency may only do that

which it is authorized to do by the Legislature.” Any agency attempt to

" Quadrant v. Central Puget Sound Growth Management Growth Board, 154
Wn.2d 224, 233, 110 P.3d 1132 (2005).

" RCW 34.05.570(1)(a).

""RCW 34.05.570(3).

2 Rettkowski v. Dep 't of Ecology, 122 Wn.2d 219, 226, 858 P.2d 232 (1993).

exercise authority outside its statutory grant is ulfra vires and void.”'

Second, the Growth Board's Rules of Practice and Procedure are set
forth at Ch 242-02 WAC, The Growth Board’s Rules include specific
provisions that mirror language of the statute. Violations of those
statutory provisions by the Growth Board also constitute ‘reversible’
violations of Growth Board Rules. -

Third, this Court reviews errors of law under RCW 34.05.570(3)(d) de
novo.” In doing so in APA appeals that originate from Growth Board
decisions, this Court must accord deference to County planning decisions,
rather than to Growth Board’s decisions, as long as those local decisions
are consistent with the goals and requirements of the GMA.® “[Tlhe
GMA acts exclusively through local governments and is to be construed
with the requisite flexibility to allow local governments to accommodate
local needs.” The Growth Board has defined consistency to mean that
“provisions are compatible with each other — that they fit together
properly. In other words, one provision may not thwart another.” In the
context of the deference due to the County, this Court must defer to
County decisions as long as those decisions do not thwart the GMA. This

deference “supersedes deference granted by the APA and courls to

2 McGuire v, State, 58 Wn. App. 195, 199, 791 P.2d 929 (1990), cert. denied, 499 U.S.
906 (1991).

2 Quadrant, 154 Wn.2d at 233.

2 Quadrant, 154 Wn.2d at 237.

2 Viking Properties v. Hofm, 155 Wn.2d 112, 118 P.3d 322 (2005).

B Cheyron U.S.A. v. CPSGMHB, 123 Wn. App. 161, 167, 93 P,3d 880 (2004).
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O'Donnell, Mary Beth &YO/Q“P@E? 27 -

‘om: LaRocque, Linnea on behalf of Barnes, Ed
_ent: Monday, October 13, 2014 11:27 AM
To: O'Donnell, Mary Beth
Subject: Clark County Comp Plan and the Clallan County Court of Appeals Dicision regarding

rural lands - (This information to be placed in public record)

oops, sorry, | sent this to Oliver and Rebecca and missed you.
My bad!

From: Carol Levanen [mailto:cnldental@yahoo.com]

Sent: Monday, October 13, 2014 10:58 AM

To: Silliman, Peter; Carol Levanen; Susan Rasmussen; Leah Higgins; Rick Dunning; Rita Dietrich; Jerry Olson; Fred
Pickering; Jim Malinowski; Frank White; Benjamin Moss; Lonnie Moss; Melinda Zamora; Nick Redinger; Curt Massie;
Marcus Becker; Clark County Citizens United Inc.; Barnes, Ed; Madore, David; Mielke, Tom

Subject: Clark County Comp Plan and the Clallan County Court of Appeals Dicision regarding rural lands - (This
information to be placed in public record)

Dear Commissioners,

It is clear to Clark County Citizens United, Inc. that county planning staff is delaying any meaningful interpretation of the public process
and testimony regarding the rural lands in the 2016 update of the Comprehensive Plan. When presenting the results of a scoping for
the SEIS, staff only referenced limited comments submitted into the record from the public, which came from four poorly attended
meetings. These meetings were located in the urban areas of the county, and did not include rural areas. The scoping references did
not include ongoing testimony from CCCU, which represents approximately 6000 rural and resource landowners, from 1994 to today,

r did it consider the past public record of hundreds of landowners begging the commissioners to not place their 2.5 and 5 acre

arcels into 10, 20, 40 and 80 acre zones. Staff is also ignoring the fact that approximately 80%, or more, of the rural and resources
lands have been zoned into a non-conforming and substandard lot size, in the old 1994 GMA Comp Plan. Work sessions are now being
scheduled by staff, to review the supposed three alternatives for the SEIS, when there has been no meaningful opportunity for rural
landowners to weigh in on the update process. CCCU does not believe that four open houses, poorly advertised and attended, and
online discussions, constitutes a meaningful public process required under the GMA, for such a weighty and important subject, having
such a massive financial and economic impact to rural and resource landowners.

On one hand county staff reporis claim that more rural land needs to be preserved for agricultural uses and on the other hand, staff tells
CCCU that rural lands are not going to be considered in the 2016 update. CCCU was told the same thing in the 2004 update and the
2007 update, when testimony was submitted regarding asking for a review of the rural and resource land designations and

zoning. CCCU was told that those areas will be reviewed later, which never happened. CCCU, Inc. does not agree that the GMA
intended that the rural lands must remain static and in the same zoning given it in 1994 and then be ignored year after year after year,
at each update. In addition, the GMA Plan is generally considered a twenty year plan, which indicates that both urban and rural areas
should now be evaluated and considered for change. In light of the massive downzoning of small rural and resource parcels to

large and very large resource and rural parcels, all of the record indicates that incorrect and misguided designations could have
occurred in 1994 and that a correction and reconsideration of those areas is now in order. Clark County Citizens United, Inc. is asking
the Clark County Board of Commissioners to make those appropriate changes in a fair and balanced process and in a proper and
timely fashion.

Sincerely,

Carol Levanen, Ex. Secretary
Clark County Citizens United, Inc.
P.O. Box 2188

Battle Ground, Washington 98604



O'Donnell, Maﬂ Beth

W

“rom: LaRocque, Linnea on behalf of Barnes, Ed
sent: Monday, October 13, 2014 11:26 AM

To: Orjiako, Oliver; Tilton, Rebecca

Cc: O'Deonnell, Mary Beth

Subject: Reader

for your file

From: Carol Levanen [mailto:cnidentai@yahoo.com]
Sent: Monday, October 13, 2014 11:17 AM

To: Madore, David; Mielke, Tom; Barnes, Ed; Silliman, Peter
Subject: Fw: Reader

————— Forwarded Message -----
From: susan rasmussen <sprazz@outlook.com>

To: "cnldental@yahoo.com" <cnldental@yahoo.com>
Sent: Sunday, October 12, 2014 3:00 PM

Subject: Reader

CP1e¥p333

ttp://www.courts.wa.gov/content/Briefs/A02/396017%20respondent%27s.pdf

Sent from Windows Mail
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4. The Superior Court was correct in rejecting Futurewise's belated
“internal consistency’ challenge of the County's comprehensive plan
and development regulations for rural lands, where County's
creation of R2/RW2 densities as consistent with its rural planning.

Issue: Can Futurewise for the first time on appeal raise new
argument and challenges to County’s rural density analyses and
decisions under County's Rural Lands Study and supporting
documentation from public hearings before the County?

V. CONCLUSION........ T R 37
APPENDIX A: Memorandum Opinion, Clallam County Superior Court

APPENDIX B: Dry Creek Coalition and Futurewise v. Clallam County,
WWGMHB No. 07-2-0018¢c (Compliance Order-LAMIRDs &
Rural Lands, November 3, 2009).
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1.

1. COUNTER ASSIGNMENTS OF ERROR

The Superior Court was correct that the Growth Board lacked
jurisdiction to rule that the Carlsborg CFP fails to comply with
GMA, because the CFP was adopted in 2000, no appeal was timely
filed, and GMA update requirements (¢.g., UGAs) do not apply to
County’s prior enactments unless the controlling sections of the
GMA have been amended in the interim.

Issue: Does RCW 36.70A.130 allow Growth Board review of
unamended portions of a Comprehensive Plan on non-mandatory
updates of the Capital Facilities Plan within an unamended Urban
Growth Area?

. The Superior Court was correct that the Growth Board erred in

finding that the County’s current choice of 2/1 du. acre in the
Carlborg non-municipal UGA, pending implementation of the
sewer service element of the CFP, was non-compliant and invalid.
[Futurewise’s Assignment of Error No. 1]

Issue: Do RCW 36.70A.070(3) and 36.70A.110 allow the Growth
Board to prohibit septic system service for UGA designations and
require full implementation cof sewer service as an element in all
UGA CFP’s?

The Superior Court was correct that the Growth Board erred in
declaring County’s Rural Lands Report did not fully supports
County’s choice of R2 and RW2 densities as consistent with the
County’s rural character. [Futurewise’s Assignment of Error No. 2]

Issue: Do RCW 36.70A.020 and 36.70A.110 allow the Growth
Board to substitute its analyses and interpretations for County's
rural density analyses and decisions under County's Rural Lands
Study and supporting documentation from public hearings before
the County?

4. The Superior Court was correct in rejecting Futurewise's belated
‘internal consistency' challenge of the County's comprehensive plan
and development regulations for rural lands, where County’s
creation of R2/RW?2 densities as consistent with its rural planning.
[Futurewise’s Assignment of Error Nos. 4 & 5)

Issue: Can Futurewise for the first time on appeal raise new
argument and challenges to County’s rural density analyses and
decisions under County's Rural Lands Study and supporting
documentation from public hearings before the County?
II. COUNTER STATEMENT OF THE CASE
This case comes before the this Court pursuant to Clallam County’s
(“County’s”) successful Superior Court appeal of the Western Washington
Growth Management Growth Board’s (“Growth Board’s™ ) Final Decision
and Order (“FDO”) entered on April 23, 2008, and its Order on .
Reconsideration (“Reconsideration”) entered on June 9, 2008.' Pursuant
to those agency orders, County was found both ‘invalid’ and non-
compliant with the Growth Management Act. On partial-appeal to the
Superior Court, the Court overturned the Growth Board’s decisions as to
the Carlsborg non-municipal UGA and as to County rural lands zoning. *
The Growth Management Act (GMA) requires counties to review their
designated urban growth areas (“UGAs™) every ten years. RCW
36.70A.130(3). Clallam County conducted its update review in response
to the foregoing GMA requirements from 2004 through 2007 The

County’s review included: public hearings, analysis by the Clallam County

' CP 482, IR 35, Final Decision & Order (“FDO"). Order on...Reconsideration
addressed primarily LAMIRD issues of 2 non-participating party to this appeal.

2 CP 123, Memorandum Opinion. Clallam County Superior Court (06/26/09),
attached hereto as Appendix “A”.

' CP482,IR 35 FDO,pp. 3-5 (Procedural History); County's Opening Brief, CP 236
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Carlsborg—designated and zoned as a non-municipal UGA ten (10) years
ago.” The Carlsborg Capital Facilities Plan (“CFP”) for this UGA
documented the planning for municipal sewer service, addressed
engineering and financing strategies for providing sewer service to
Carlsborg in the near term, and provided upgraded septic system
requirements and density-limiting environmental regulations to ‘bridge’
the time span until the municipal sewer service became fully operational.”
Specifically, the County adopted development regulations limiting density
in the area to two dwelling units per acre (“2/1 du™), or a density that per
se can be safely service individual septic systems while a municipal sewer
plan is being implemented." The Health Officer and Board of Health also
upgraded septic system standards applicable to this area consistent with
CFP policies.”

Importantly, since this case has gone before the courts, County chose
to rescind RW2/R2 zoning of less than one dwelling unit per 2.4 acres
outside of LAMIRDs, but subsequently adopted “innovative zoning”
techniques to establish 2.4 acre zoning within specific rural areas of the
County. Over the objections of Futurewise, these latest rezonings of rural

lands were deemed in compliance with GMA by the Growth Board.'

"2 CP 482, IR 22, Carlsborg CFP Sewer Study cited in CP 228 & CP 164

" CP 228, Appx. “C".

14 H&.

% Jd., as cited in CP 228 & CP 164

'8 Dry Creek Coalition and Futurewise v.Clallam County, WWGMHB No, 07-2-
0018c (Compliance Order-LAMIRDs & Rural Lands, November 3, 2009) attached hereto
as Appendix “B”.

RW2/R2 zoning remains a potential rural zoning pending the outcome of

these appeals.

111, STANDARD OF REVIEW
A, Growth Management Act.

County begins with an overview of the Growth Management Act
(“GMA") with a mxﬁmo:ﬂn emphasis on the provisions of that statute
pertaining to local deference. In 1990, the Washington State Legislature
passed the Growth Management Act, Ch. 36,70A RCW. The Legislature
found that “uncoordinated and unplanned growth™ posed 2 threat to the
“environment, sustainable economic development, and the health, safety
and high quality of life enjoyed by residents of this state.”
RCW 36.70A.010. To address the negative consequences of
“uncoordinated and unplanned growth,” the Legislature required counties
of certain populations to undertake land use planning. RCW 36.70A.040.

The GMA is implemented by local governments through the adoption
of comprehensive plans and implementing regulations. The GMA
planning process follows a ‘bottom up’ approach. WAC 365-195-060(2).
Instead of creating a statewide zoning authority or planning board, as other
states have done, the GMA left the implementation to local government.
That process mandates public participation in the development of
comprehensive plans and development regulations implementing those
plans. RCW 36.70A.140. To guide local governments in the preparation

of comprehensive plans and development regulations the Legislature
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B. Standard of Review ander Growth Management.

The Washington Administrative Procedures Act (“APA”) governs
judicial review of challenges to Growth Board actions.” Under the APA,
the “burden of demonstrating the invalidity of agency action is wholly
upon the party asserting invalidity.”* The statute sets forth nine grounds

for relief from an agency decision, of which County asserts five:

(b) The order is outside the statutory authority or
jurisdiction of the agency conferred by any provision of
law;

(c) The agency has engaged in unlawful procedure or
decision-making process, or has failed to follow a
prescribed procedure;

(d) The agency has erroneously interpreted or applied the
law;

(e) The order is not supported by evidence that is
substantial when viewed in light of the whole record before
the court, which includes the agency record for judicial
review, supplemented by any additional evidence received
by the court under this chapter; [or] ...

(i) The order is arbitrary or capricious.”

Appellantss bear the burden of establishing these grounds as the bases for
remand, as identified and explained below:
First, agency jurisdiction is limited. “An agency may only do that

which it is authorized to do by the Legislature.”™ Any agency attempt to

" Quadrant v. Central Puget Sound Growth Management Growth Board, 154
Wn.2d 224, 233, 110 P.3d 1132 (2005).

™ RCW 34.05.570(1)(a).

" RCW 34.05.570(3).

* Rettkowski v. Dep 't of Ecology, 122 Wn.2d 219, 226, 858 P.2d 232 (1993).

exercise authority outside its statutory grant is ulfra vires and void*

Second, the Growth Board’s Rules of Practice and Procedure are set
forth at Ch 242-02 WAC. The Growth Board’s Rules include specific
provisions that mirror language of the statute. Violations of those
statutory provisions by the Growth Board also constitute ‘reversible’
violations of Growth Board Rules. -

Third, this Court reviews errors of law under RCW 34.05.570(3)(d) de
nove.” In doing so in APA appeals that originate from Growth Board
decisions, this Court must accord deference to County planning decisions,
rather than to Growth Board’s decisions, as long as those local decisions
are consistent with the goals and requirements of the GMA.® “[T]he
GMA acts exclusively through local governments and is to be construed
with the requisite flexibility to allow local governments to accommodate
local needs.” The Growth Board has defined consistency to mean that
“provisions are compatible with each other — that they fit together
properly. In other words, one provision may not thwart another.™ In the
context of the deference due to the County, this Court must defer to
County decisions as long as those decisions do not thwart the GMA. This

deference “supersedes deference granted by the APA and couris to

2 McGuire v. State, 58 Wn. App. 195, 199, 791 P.2d 929 (1990), cert. denied, 493 U.S.
906 (1991).

2 Ouadrant, 154 Wn.2d at 233,

® Ouadrant, 154 Wn.2d at 237,

* Viking Properties v. Holm, 155 Wn.2d 112, 118 P.3d 322 (2005).

B Cheyron U.S.A. v. CPSGMHB, 123 Wn. App. 161, 167, 93 P.3d 880 (2004).
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language that is deliberately vague. Id. It also includes some
intentional omissions and inconsistencies. /d.”

Fourth, substantial evidence under RCW 34.05.570(3)e) is “a
sufficient quantity of evidence to persuade a fair-minded person of the
truth or correctness of the order.”” Growth Board disagreements with
County choices in local planning being based on ‘this” evidence and not
‘that’ evidence, and even disagreements as to how County weighed the
evidence, are not grounds for finding error with County's approach.”

And fifth, as used in the APA, “arbitrary or capricious” means
“willful and unreasoning action, taken without regard to or consideration
of the facts and circumstances surrounding the action. Where there is
room for two opinions, an action taken after due consideration is not
arbitrary or capricious even though a reviewing court may believe it to be
erroneous.”' The Court shall not defer to a Growth Board's interpretation
of the GMA where that Board has misinterpreted the statute or exceeded
its authority:

Although a court will defer to an agency’s interpretation when that

it will help the court achieve a proper understanding of the statute,
“it is ultimately for the court to determine the purpose and meaning

¥ City of Redmond v. Central Puget Sound Growth Management Growth Board, 116
Wn. App. 48, 54, 65 P.3d 337 (2003) (quoting City of Redmond v. Central Puget Sound
Growth Management Growth Board, 136 Wn.2d 38, 46, 959 P.2d 1091 (1998)).

3 See, e.g., City of Arlington v. Cent. Puget Sound Growth Mgmt. Hearings Bd,
164 Wn.2d 768, 782, 193 P.3d 1077 (2008)(“There is evidence in the record supporting
the County's determination...and the [Hearings] Board wrongly dismissed this evidence.
Because this evidence supports the County's finding...the Board erred in not deferring to
the County’s decision...The Board erroneously used City of Redmond [and the contrary
claims of now, Futurewise]...to dismiss of an important piece of evidence that supported
the County's position.”)

Mg

13

of statutes, even when the court’s interpretation is contrary to that
of the agency charged with carrying out the law.”

Clark Cy. Nat’l Res. Council v. Clark Cy. Citizens United, Inc., 94
Wn. App. 670, 677, 972 P.2d 941, rev den., 139 Wn.2d 1002 (1999) (FN
and citations omitted). The Growth Board made erroneous interpretations,
discussed below, in finding noncompliance and invalidity.

Futurewise miscites Whidbey Envtl. Action Network (“WEAN") v.
Island County, 122 Wn.App. 156, 168, 93 P.2d 885 (2004) as holding a
reviewing Court may alchemize a valid Growth Board decision from an
otherwise clearly erroneous ruling. Such a review standard would
undermine both the deference afforded to the Growth Board in interpreting
general GMA standards and the deference and discretion afforded local
governments in weighing and applying the factual record to the general
policies and standards of the Boards (as discussed above). Rather, WEAN
holds that one invalid basis for Board rulings on rural lands densities can
be overcome with other, valid Board findings. As discussed below, there
are no multiple bases for this Board’s ruling on County rural lands
densities—only the Board’s substitute ‘interpretion’ of County’s Rural
Lands Study data which ignores local discretion and decision making.

Ironically, WEAN at page 168 is more readily known for the rural lands
‘standard’ espoused by the County, and ignored by the Growth Board:

“The Act does not require a particular methodology for providing
for a variety of densities.” [Citation omitted; emphasis added)
And RCW 36.70A.050 allows for comsideration of local
conditions and the use of unspecified “innovative techniques” to
achieve rural densities and uses.
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and
By failing to provide for sewer service to the Carlsborg UGA, the
County has not adopted a capital facilities plan that is compliant
with the GMA”.*

The Carlsborg UGA sewer provisions were not amended during the

County's seven year update, so they cannot be appealed under RCW

36.70A.130(1)(d). Further, Clallam County Code (“CCC”) Chapter 33.20

was adopted by Ordinance No. 701, (2000).* It implemented the
recommendations of the concurrently adopted Carlsborg CFP. Ordinance
No. 702 (2000) *". Neither Ch. 33.20 CCC nor the Carisborg CFP were
amended during the County’s 2007 update.

Further, because RCW 36.70A.130(9) controlled as to whether or not
the County was mandated to update/ or create a “Parks Plan”, as relied
upon by Futurewise, the Growth Board correctly noted that the existing,
“dated” Carlsborg parks plan, incorporating and based on a “dated” 1994
county-wide CFP section, nevertheless fulfilled the requirements of RCW
36.70A.070(3).® Under Thurston County, 164 Wn.2d at 344-45, local
enactments that are not amended in the local jurisdiction’s GMA update

under RCW 36.70A.130 do not trigger for Growth Board appeal:

Finally, limiting failure to revise challenges to those aspects of a
comprehensive plan directly affected by new or substantively
amended GMA provisions serves the public policy of preserving
the finality of land use decisions. Finality is important because “[i]f
there were not finality, no owner of land would ever be safe in

* Jd., FDO, Summary, p. 3.

% See, CP 482, IR 23, Appx. D: Ch. 33,20, codifiers SOURCE reference, in Title 33
cce,

37 CP 484, IR 23, Appx. C; Clailam County Ordinance No. 702 (2000).

* CP 482, IR 35, FDO, at pp.80-81,

proceeding with development of his property.” Deschenes v. King
County, 83 Wn.2d 714, 717, 521 P.2d 1181 (1974), overruled in
part by Clark County Pub. Util. Dist. No. 1 v. Wilkinson, 139
Wn.2d 840, 991 P.2d 1161 (2000). The legislature recognized the
importance of finality in limiting the time period for challenging a
comprehensive plan to 60 days. RCW 36.70A.290(2). If we were
to allow a party to challenge every aspect of a comprehensive plan
for GMA compliance every seven years, the floodgates of litigation
initially closed by the 60-day appeal period would be reopened.
Aspects of plans previously upheld on appeal could be subjected to
a new barrage of challenges because a party could argue it is
challenging a county's failure to update a provision, rather than
reasserting its claim against the original plan, See, e.g., [Thurston
County v. WWGMHB, 137 Wn. App. 781, 154 P.3d 959 (2007)]
(allowing Futurewise's challenge to the County's UGA designations
despite an earlier board decision upholding part of the County's
UGA because the new challenge is based on the 2004 update).
Because the legislature has not condoned such a result, we choose
to limit challenges for failures to update comprehensive plans to
those provisions that are directly affected by new or recently
amended GMA provisions.

Contrary to Futurewise’s application of this case, Thurston County
severely limits a challenger's ability to appeal a ‘non-revision’ of 2
comprehensive plan during its update, and then to only those provisions
that are directly affected by new or recently amended GMA provisions.”
More specifically, GMA revisions that would enable an “update”
challenge to ‘non-revised’ CP provisions or DRs were defined to mean
those GMA provisions related to mandatory elements of a comprehensive
plan that have been adopted or amended by the Legislature since the
challenged CP or DR was adopted or updated.®

¥ w_.we choose to limit challenges for failures to update comprehensive plans to

those provisions that are directly affected by new or recently amended GMA provisions.”
164 Wn.2d 345,
40 ._.R
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mandated that County must both show that it has Sw_ﬂaaﬁo_.mnnc:m_w fully
planned and funded the Carlsborg sewer system by the time the Board
reviewed this existing non-municipal UGA at its periodic update—or that
UGA is per se noncompliant and invalid under GMA.

The GMA language relied upon by the Growth Board merely states a
requirement that County develop a CFP that is consistent with the UGA
land use element. As previously argued by County before the Growth
Board and Superior Court, continued use of on-site systems will
adequately serve as a ‘bridge’, allowing for some land development and
the protection of private property rights, until sewer planning, funding and
build-out is complete under the Carlsborg UGA land use element.

In support of this sewer-mandate, the Growth Board and Futurewise
misstate that increases in nitrate concentrations from on-site systems in
Carlsborg groundwater demand an immediate ‘sewer-only’ response. This
is incorrect. The Carlsborg CFP Sewer Study “, County clearly establishes
that as part of active planning for sewer, the County has imposed severe
nitrate treatment requirements on new and repaired on-site systems.

In fact, County well monitoring shows levels of nitrate intrusion
peaking about the time of the original CFP in 2000, and then falling and

plateauing well below Federal drinking water limits.* It is not

2 County's {Superior Court] Reply Brief;, CP 164; CP 484, IR 23, County's [Growth
Board] Response Brief, CP 484, IR 23 at 003013003176, Appendices

* Portions of Carlsborg CFP Sewer Study reproduced below were presented in
County's [Growth Board] Response Brief, CP 484, IR 23, 003034-36, pp. 21-23:

Federal drinking water standards require potable water 1o have less than 10mg/L of

21

scientifically possible to link nitrate levels to septic discharges in the
Carlsborg area.* What these ‘layperson’ errors demonstrate is why
drinking water and septage-public health issues in Carlsborg fall under Ch.
70.05 RCW (not Ch. 36.70A RCW), and the training and local knowledge
of County health officers, and local and State Departments of Health.

To add to all of this, Futurewise champions yet another unproven
mandate under GMA, that a lack of storm sewers within the Carlsborg
non-municipal UGA remove this area from ‘urban’ consideration. In

reality, many municipalities lack storm sewer and sewage system

nitrates...Most public and private well in the area have recorded nitrate levels that are
significant, thoug low single digit and well below the 10 mb/™ [Federal] standard. This
includes the PUD well.... This sampling record is summarized in Table 2:

Table 2
Nitrate Sampling Results for PUD Carlsborg Well
Sample Date Nitrate mg/L
18 May 90 1.3
28 Sep 94 16
25 Jan 95 L6
7 Aug 96 L5
18 May 98 2.6 total nitrate/nitrite
7 Jun 9% 25
§ May 00 5
9 May 01 19
9 Apr 02 19
3 Apr03 L9
4 May 04 20
3 May 05 21
16 May 06 19

The Table 2 records have shown an upward trend in nitrates
levels over the years so that recent tests results are about a third
higher than tests from 15 years ago, though lower than were
recorded a few years ago.  These sampling results are shown
graphically in Graph 1.

“ Id, Study at 003035. p. 2:

3.4 Groundwater and Aquifer Concerns

...it is not possible to establish with certainty how much of the increasing nitrate
level is due to septic drainfield effluent; versus how much is from other human
activities like lawns, pets, landscaping, or stormwater; and how much is from
agricultural fertilizer, livestock wastes, wildlife, or other sources.

22
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acknowledge the County’s power to address economic factors. *' In fact,
the FDO devotes only three, succinct sentences on the GMA goals applied
by the County.” The Growth Board ignored the County’s efforts to
customize its rural zoning to the needs of each -of County’s planning
regions discussed in it Rural Lands Report.” As noted by the Superior
Court, the Rural Lands Report data ignored by the Growth Board included
evidence of rural character within each study area (region) local
circumstances, and the percentage of Jots (rather than percentage of acres)
with densities between 2.4 and 4.8 acres,* Simply stated, Growth Board’s
decision is not supported by evidence that is substantial. In fact, the
Growth Board, purposefully or not, arbitrarily imposes a ‘bright line’ of
1/5 dwelling unit per acre (du./ac). See, discussion in Thursion County,

164 Wn_2d at 358-59:

Since 1995, GMHBs have utilized bright-line standards to
distinguish between urban and rural densities. [Fn.21] [Thurston
County v.WWGMHB, 137 Wn. App. 781, 806, 154 P.3d 959,
(2007)](“[t]he Board considers a density of not more than one
dwelling unit per five acres to be rural”). [Fn, 22] The GMHB, as a
quasi-judicial agency, lacks the power to make bright-line rules
regarding maximum rural densities. Viking Props., 155 Wn.2d at
129-30. We hold a GMHB may not use a bright-line rule to
delineate between urban and rural densities, nor may it subject
certain densities to increased scrutiny.

[Fn. 21: See Bremerton, 1995 GMHB LEXIS 384, at *102
(adopting a bright-line urban density of a minimum of four
dwelling units per acre); Vashon-Maury v. King County, No. 95-3-

5! 1d, FDO at p. 58 (citing RCW 36.70A.011 & RCW 36.70A.030(15) as defining
Clallam County discretion.

2 Id FDOatp. 55-56.

2 CP 123, Memorandum Opinion at pp. 23-30; CP 482, IR 23, Ex. 78, Appx. “B".

* CP 482, IR 35, FDO, pp. 29-30; Findings, p. 97
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0008, 1995 GMHB LEXIS 428, at *149, 1995 WL 903209 (Cent.
Puget Sound Growth Mgmt. Hr'gs Bd. Final Dec. and Order Oct.
23, 1995) (holding densities of one dwelling unit per 10 acres or
less is rural and greater densities are subject to increased scrutiny);
Yanisch v. Lewis County, No. 02-2-0007c, 2002 GMHB LEXIS
86, at 5, 2002 WL 31863235 (W. Wash. Growth Mgmt. Hr'gs Bd.
Final Dec. and Order Dec. 11, 2002) (densities greater than one
dwelling unit per five acres are not rural). But see Citizens for
Good Governance v. Walla Walla County, No. 05-1-0013, 2006
GMHB LEXIS 69, at *28, 2006 WL 2415825 (E. Wash. Growth
Mgmt. Hr'gs Bd. Final Dec. and Order June 15, 2006) (noting
bright-line factors may not be employed by a GMHB after Viking

Properties.]

[Fn. 22: The Court of Appeals stated, “[tJhe Supreme Court has
referred to a density of one dwelling unit per five acres as ‘a
decidedly rural density.’” Thurston County, 137 Wn. App. at 806,
n.15 (quoting [Skagit Surveyors & Eng'rs, LLC v. Friends of
Skagit County, 135 Wn.2d 542, 571, 9, 958 P.2d 962 (1998)). This
is incorrect. The cited provision is found in the dissenting opinion
in Skagit Surveyors & Engineers, 135 Wn.2d at 571 (Talmadge, J.,
dissenting). To the contrary, we have rejected any bright-line rule
delineating between urban and rural densities. Viking Props., 155
Wn.2d at 129-30.]

The Superior Court correctly rejected the Growth Board’s undue emphasis
on farming and ‘farm size’ (outside of County’s agricultural resource
lands) to establish the character of all ‘rural areas’. The Growth Board,
without citation or reliance on the record, had stated that County intended
the Rural Lands Report to focus on farming in sustaining traditional rural
lifestyles and rural based economies. ** The Board’s FDO found that the

average size of operating farms throughout Clallam County should

* Id, FDO, pp. 60 & 63 (referencing County’s “farm-based economy”) This
imposition of “arbitrary’ benchmarks and standards for rural areas by the Growth Board,
without statutory support, is particularly troublesome, where the “meatloaf” status (or
‘unspecified’ and ‘undefined’) statutory nature of rural lands has been acknowledged by
the Western Board, to wit: Port Townsend v. Jefferson County, WWGMHB No. 94-2-
0006, p. 26 (FDO, 08/-/94). “Rural lands are the leftover meatloaf in the GMA
refrigerator.” [Attributed to William Nielsen, former Wstrn Wa. Growth Board Member.]
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average parcel size of 2.2 acres.* By comparison, the Report shows that
only approximately 14.2% of the 5,843 parcels within the Sequim Region
have the potential to re-divide, and with 7.6% of these parcels already
contain a fully developed, single-family residential use (and as such, these
parcels de facto will never re-divide). This is part of County’s analyses
and decision making on rural lands overridden by the Growth Board. In
fact, the average parcel size in R2-zoned land “countywide’ is 2.4 acres *.
These and other statistical measures reported within the Rural Lands
Report also ‘characterize’ rural land use patterns within the R2 zoning
areas, within a given regional planning area, in County’s opinion clearly
demonstrated that R2 and RW2 were appropriate in those rural areas

significantly fragmented by smaller parcels.

The Growth Board focused on “% acres of land by parcel size” for
‘rural character’ and erroneously discard all other aspects of rural
development properly considered by County, including: land use patterns,
rural character, and ‘regional’ differences within the County demonstrated
by the Rural Lands Report—thus failing to accord County due deference
in local planning decisions. By further example, the County in reliance on
the Rural Lands Report considered factors such as geographic isolation,
limited rural land availability (such as proximity to existing road

infrastructure and services, economic conditions, etc...within a sparsely

* Jd Table SDPR-3
% CP 482, IR 23 County's [Growth Board] Response Brief, Appnx B, Appendices.
Table CC-2
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populated and mostly unimproved areas) as considerations for the RW2
zoned portions within the Western (Forks) Planning Region.

Futurewise provided no evidence in the record before the County (or
thereafter before the Growth Board) that per se refuted County’s decisions
on rural development, rural land use patterns, and/or rural character, as
reported in County’s Rural Lands Report. The Growth Board, in turn,
cited neither authority nor factual justification, based upon this same
record, for rejecting County’s approach to rural development, rural land
use patterns, and/or rural character, as set forth in the Rural Lands Report.
It is precisely this scenario, where local discretion, interpretation and
choices on evidence are erroneously and arbitrarily rejected by Growth
Boards which triggered a judicial rebuke in City of Arlington v. Cent.
Puget Snd GMHB., 164 Wn.2d 768, 782, 193 P.3d 1077 (2008):

In sum, we hold the Board erred in finding the County committed
clear error in concluding that the land at Island Crossing had no
long term commercial significance to agricultural production, The
Board erred because it dismissed a key piece of evidence that
supported the County’s conclusion on this point. Because there
is evidence in the record to support the County's conclusions,
the Board should have deferred to the County.

Furthermore, we hold the Board erred in finding the County
committed clear error in including the land at Island Crossing
within the newly expanded Arlington UGA. There are facts in the
record to support the conclusions that the land in question is
characterized by urban growth and/or adjacent to territory
already characterized by urban growth. [Emphasis added]

When evaluated as a whole, this Court must agree with the Superior Court

30
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which ignores local discretion and decision making. Cognizant of this
shortcoming, Futurewise belatedly (and impermissibly) argues for the first
time on appeal that County’s rural lands decisions are inconsistent (i.e.,
internal inconsistency) with its Comprehensive Plan.

In addition to Futurewise's selective references to elements of County
rural lands definition under CCC 31.02.050(31), the County’s “rural
character’ is primarily defined as “the existing and preferred patterns of
land use and development established for lands designated as rural areas or
lands under this comprehensive plan.” ®  Under this definition, rural
characteristics may include, “but are not limited to”... “open fields and
woodlots”—but also include “life styles and economies common to the
areas designated as rural areas and lands” under the County’s planning.”

Futurewise re-asserts that this language from County’s own
comprehensive plan and studies establishes that 2.4 acre densities are not
consistent with the county’s rural character. However, Futurewise then
avoids the following definition in County’s CP, “Rural Development” at

CCC 31.02.050(32) which reads as follows:

“Rural development” means development outside the urban growth
area and outside agricultural, forest, and mineral resource lands
designated pursuant to RCW 36.70A.170. Rural development can
consist of a variety of uses and residential densities, including
clustered residential development, at levels that are consistent with
the preservation of rural character and the requirements of the rural
element, Rural development does not refer to agriculture or
forestry activities that may be conducted in rural areas.
(Emphasis added).

* Brief of Appellant Futurewise at p. 27.
"id

33

Treating the County rural areas as homogonous (as did the Growth
Board) or selectively excerpting statistics for one or more of the four
regional comprehensive plans does not overcome the County’s decision
making or sole discretion to designate R2/RW2 in certain rural areas of the
County.

As before the Growth Board and Superior Court, Futurewise lapses
into a series of generalized, ‘learned treatise’ arguments, which the
Growth Board, itself, summarily dismissed and criticized Futurewise as
rotely arguing “...academic studies without providing a comparative
analysis to the facts and circumstances that are reflected within Clallam
County ..."."

Futurewise next attempts to reargue its failed ‘fish and wildlife habitat’
and ‘impervious surfaces’ challenges, rejected by both the Growth Board
and Superior Court as a secondary bases for upholding the Growth Board
non-compliance and invalidity rulings.” Similarly Futurewise reargues its
failed ‘traffic’ issues of high rural densities increasing traffic “because
more people drive alone and must drive longer distances to work and to
meet the needs of their families” as per se sustaining the noncompliance
finding since County’s the definition of rural character includes a reference
to low traffic volumes. Again, this argument was rejected by the Growth
Board, which Futurewise does not disclose to this Court. Specifically, the

Board noted Futurewise's challenge involved little more than a series of

' CP 482, IR 35, FDO at pp. 88 & 89
™ 1d, at p. 62, Ins. 1-21
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rather than more convincing, the Growth Board’s compliance order.

V. CONCLUSION
For the foregoing reasons Clallam County respectfully requests that the
Court uphold the decision of Superior Court overturning the decision of
the Western Washington Growth Management Hearings Board and

remanding this matter for further proceedings .

DATED this m_m day of February, 2010.

puty Prosecutor
for Respondent County

Community, Trade and Economic Development (now “Commerce”)}—for which the
Legislature granted no ‘statutory’ powers, and merely an ‘advisory’ function.
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densities so long as the local government creates a written record explaining how the
rural element harmonizes the GMA requirements and goals (see former RCW
36.70A.070(5)(2)).

Great deference is to be accorded the local government's decisions that are
“consistent with the requirements and goals” of the GMA (RCW 36.70A.320(1)). The
GMA's goals include encouraging development in urban areas and reducing rural
sprawl. RCW 36.70A.020(1), (2).

The Legislature identified 13 planning goals in the GMA, but expressly refrained
from imposing upon local jurisdictions any order or priority amongst these goals. RCW

36.70A.020 and Viking Properties v. Holm, 155 Wn. 2d 112 (2005) at page 127.

Pursuant to the Growth Management Act the State has created Growth Management

Hearing Boards to determine whether or not county comprehensive plans or
development regulations are in compliance with the requirements of the act itself. The
GMA provides that a Hearings Board “shall find compliance unless it determines the
action by the state agency, county or city is clearly erroneous in view of the entire record
before the Board and in light of the goals and requirements of this chapter.” RCW
36.70A.320(3). The Legislature sets a standard in RCW 36.70A.320(1) for granting
local entities the deference intended:

“In recognition of the broad range of discretion that may

be exercised by counties and cities consistent with the

requirements of this chapter, the Legislature intends for
the boards to grant deference to counties and cities in how

Memarandum Opinion 3
JAUSERS\KWILLIAMZ009MEMOPCLALLAMVWESTERNWA3.DOC

they plan for growth consistent with the requirements and
goals of this chapter. Local Comprehensive Plans and
development regulations require counties and cities to
balance priorities and options for action in full
consideration of local circumstances. The Legislature
finds that while this chapter requires local planning to
take place within a framework of State goals and
requirements, the ultimate burden and responsibility for
planning, harmonizing the planning goals of this chapter,
and implementing a county's or city's future, rests with
that community.”

“To find an action “clearly erroneous,” the Board must have a ‘firm and definite

conviction that a mistake has been committed.”™ Thurston County v. W. Wash. Growth

unty v. W. Wash,

t. H d., 164 Whn. 2d at 340-41 (quoting Lewis

Growth Mgmt. Hearings Bd., 157 Wn. 2d 488, 497, 139 P.3d 1096 (206)).

IIl.  STANDARD OF REVIEW:

The Washington Administrative Procedures Act governs judicial review of
challenges to Growth Board actions, Quadrant v. Central Puget Sound Management
Growth Board, 154 Wn. 2d 224 (2005) at 233. Under the APA the burden of

demonstrating the invalidity of agency action is upon the party who assets invalidity.

RCW 34.05.570(1)(a).

Memorandum Opinion 4
JAUSERS\K WILLIAM\200\MEMOPCLALLAMY WESTERNWAJ.DOC
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On April 23, 2008, the Growth Management Hearings Board issued its Final
Decision and Order finding that in certain respects the rural densities adopted by
Clallam County were noncompliant with the Growth Management Act and that in
certain respects the Carlsborg UGA was also noncompliant with the GMA. There were
other issues raised to the Board, but before this Court are only those two general issues.

Regarding Carlsborg, the Board noted that Carlsborg was an unincorporated
UGA in a rural county. Futurewise had charged that the most egregious violation as
regards the Carlsborg UGA was the lack of sewers and any plan for building sewers in
the future. The Board found that the Carslborg UGA and particularly Clallam County
Code Section 33.20 which permitted urban uses within the Carlsborg UGA prior to the
advent of sewers was noncompliant with RCW 36.70A.070(3) and RCW 36.70A.110(3)
and substantially interfered with RCW 36.70A.020(1),(2), and (12). Final Decision and
Order pages 79 and 80.

The provisions of the County Code relating to Carlsborg, and the Capital
Facilities Plan relating to Carlsborg had been adopted by the County prior to the current
review and no appeal had been taken from the initial adoption of those plans. The
County chose not to amend the Carlsborg Urban Growth Area nor its Carlsborg Capital
Facilities Plan as a part of the update and review which took place from 2004 to 2007.
The County alleges that the Board had no jurisdiction to require the County to make

changes at this time as the applicable appeal period ran years previously.

Memorandum Opinion 7
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Futurewise argued that Clallam County's rural zoning districts which allowed
densities of up to one residence (1/du) per 2.4 acres violated the Growth Management
Act mandate because the density was not rural in nature. The Board, at page 63 of its
opinion, noted as a basis for its decision: “The existing rural landscape supports a
finding that the rural character of Clallam County is a rural density of 1dw/5 acre.” The
Board then found that “by authorizing densities that do not reflect the existing landscape
or economy of the area, the County has failed to maintain the traditional rural lifestyles

of the residents of Clallam County as required by the GMA.” Final Decision and Order,

supra, at page 63.

V. CARLSBORG JURISDICTIONAL ISSUES:

Paragraph 15 of Resolution No. 77 noted: “In connection with this update,
Clallam County has performed a ten year review of its six Urban Growth Areas (UGAs)

and has updated its UGA capacity analysis to include the most recent (2002) OFM
county population projections for growth and in consideration of it’s updated linear

projections; . . ."”
Under paragraph 20A, relating to Comprehensive Plan elements, the County

noted:
“As part of this update process, Clallam County has
performed its ten year review of its six designated Urban
Growth Areas (UGA’s); Sequim UGA, Carlsborg UGA,
Port Angeles UGA, Joyce UGA, Clallam Bay/Sekiu
UGA, and Forks UGA. As part of the review, the County
considered whether the UGA’s have sufficient land and
densities to permit the urban growth that is projected to

Memomndum Opinion 8
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GMA. Clallam County cites the Supreme Court’s ruling in Thurston County v.
WWGMHB, 164 Wn. 2d 329, 190 P, 3d 38 (2008) as authority. That case was decided
after the Board's decision in this matter.

In Thurston County the Court said:

“We hold that a party may challenge a county’s failure to
revise aspects of a Comprehensive Plan that are directly
affected by new or recently amended GMA provisions if a
petition is filed within 60 days after publication of the
County’s 7-year update. A party may challenge a county’s
revisions or failures to revise its UGA designations when
there is a change in the population projection, if a petition
is filed within 60-days after publication of the county’s
10-year update.” Thurston County, supra, at page 336.

Later in the opinion the Court rephrased the question as follows:

“When a Comprehensive Plan is updated either every seven years in accordance
with former RCW 36.70A.130(1 )(a) or when UGA’s are reviewed every ten years in
accordance with former RCW 36.70A.130(3), does a GMHB have jurisdiction to review
the entire Comprehensive Plan?” Thurston County, supra, at page 342.

The Court in answering that question held: at page 343:

“A party may challenge a county’s failure to revise
aspects of a Comprehensive Plan which are directly
affected by new or recently amended GMA provisions
following a seven year update.”

Futurewise, who was the appellant in the Thurston County case argued that it
should have been able to challenge all aspects of a Comprehensive Plan following a
seven year update regardless of whether a Comprehensive Plan was revised. The
Supreme Court disagreed noting that the statute did not explicitly define which aspects
of a Comprehensive Plan must be updated nor delineate the scope of challenges that

might be brought against a Comprehensive Plan. The Court noted:

Memorandum Opinion 11
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“The GMA clearly does not require a county to reenact a
new Comprehensive Plan every seven years. It simply
mandates a county review and, if needed, revise its
Comprehensive Land Use Plan and development
regulations.”

The Court stated “we refuse to imply such an onerous requirement in the
absence of an explicit GMA provision to the contrary.” Thurston County, supra, at

page 344. The Court then went on to state:

“We hold a party may challenge a county’s failure to
revise a Comprehensive Plan only with respect to those
provisions that are directly affected by new or recently
amended GMA provisions, meaning those provisions
related to mandatory elements of a comprehensive plan
that have been adopted or substantively amended since the
previous Comprehensive Plan was adopted or updated,
following a seven year update. This rule provides a
means to ensure a Comprehensive Plan complies with
recent GMA amendments, recognizes the original plan
was legally deemed compliant with the GMA, and
preserves some degree of finality.” Thurston County,
supra, at page 344. (emphasis added)

Clallam County argues that the only pertinent GMA amendment that would
enable an update challenge was “solely to add park and recreation facilities to the
Capital Facilities Plan requirement.”

The Board found that the Capital Facilities Plan as it related to park and
recreational facilities was compliant with the GMA. Futurewise also notes that the
newer statute added the requirement for park and recreation facilities consideration and
required that be included in the Capital Facilities Plan element. Futurewise notes and
argues in its opening brief at page 9: “In fact, one of Futurewise's specific challenges at
the Board was the CFP provision for parks and recreation facilities. Thus the

Memorandum Opinion 12
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of the appropriate designation of land as an UGA. To hold otherwise would simply
negate the holding of the Supreme Court in Thurston County as it relates to challenges
to Comprehensive Plan and development regulations issues. Clearly the Supreme Court
did not intend that result nor would logic or the rational given for the Court’s decision
as to Comprehensive Plan Reviews warrant such an inconsistent finding as to UGA
designations.

Here, the record discloses as to the Carlsborg UGA, that the County did not
change the designation of the UGA, nor did the County change its Comprehensive Plan
or Capital Facilities Plan in any manner which would have impacted the existing
Carlsborg UGA plans as to the issues raised on appeal. Accordingly the only basis upon
which an appeal could be granted would be either that the County should have modified
the size of the Carlsborg UGA, or, that in light of the GMA requirements to add
recreation and park facilities and other such newly legislated considerations, the County
was incorrect in the manner in which it either did or did not handle that new
requirement. The parks and similar new GMA issues were raised and decided and have
not been appealed. Accordingly this Court and the WWGMHB are without authority to
hear other challenges to the previously adopted Carlsborg UGA and Capital Facilities
Plan. The Growth Management Hearings Board determination that it had authority to
do so, and their subsequent finding that the plan was not in compliance with the GMA

are reversed.

VL. RURAL DENSITIES ISSUES:

The argument may be appropriately framed as follows: The Growth

Management Hearings Board and Futurewise argue that densities allowing a dwelling

Memgarandum Opinion 15
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unit on parcels less than 5 acres are not rural densities and therefore do not conform to
the Growth Management Act’s policies and principles and are therefore noncompliant.

Since the statute requires the County’s determination that such uses are rural in
character to be deemed correct unless clearly erroneous, the standard of review for this
court is to determine whether or not the Growth Management Hearings Board
committed an error at law, or whether there is substantial evidence to support its finding
that the County was clearly erroneous in finding that 2.4 acre parcels could constitute
rural character density within Clallam County.

This particular issue is analyzed and discussed in the Final Decision and Order
beginning at page 53 of the opinion. The issue is phrased as:

“Whether the County’s failure to prohibit maximum rural
densities of less than one dwelling unit per 5 acres outside
of limited areas of more intensive rural development
(Lamirds) in Section 20 (E), and failure to review and
revise the Comprehensive Plan and development
regulation to eliminate rural densities of less than one
dwelling unit per 5 acres outside of limited areas of more
intensive rural development (Lamirds) violates RCW
36.90A.020...

The Court notes that densities of § acres and two and a half acres constitute
geometric divisions of land of these sizes only by virtue of land having initially been
surveyed and platted in sections generations ago. The determination of a section and
therefore the divisions of a section are mathematical calculations unrelated to

Memorandum Opinion 16
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5. Encourage development which specifically
is to promote economic opportunity for all
citizens and encourage growth in areas
experiencing insufficient economic grown
within the capacity of the state’s natural
resources, public services and public
facilities.

Property rights preservation.

Permits issues.

Natural resources industries are to be

encouraged.

9. Open space and recreation is to be retained
and enhanced.

10.  The environment is to be protected.

11.  Citizen participation and coordination is
encouraged.

12.  Public facilities and services ensure that
services necessary to support development
shall be adequate at the time the
development is available for occupancy
without decreasing service levels below
locally established minimum standards.

13.  Historic preservation is encouraged.

Lt B

The GMA discusses rural lands extensively. In RCW 36.70A.011 the
Legislature noted that the Act was intended to recognize the importance of rural lands
and rural character to Washington’s economy, it’s people, and its environment, while
respecting regional differences. The final paragraph of that section of the Act reads:

“Finally, the Legislature finds that in defining its rural
element under RCW 36.70A.070(5), a county should
foster land use patterns and develop a local vision of rural
character that will: Help preserve rural based economies
and traditional rural lifestyles; encourage the economic
prosperity of rural residents; foster opportunities for small
scale, rural based employment and self-employment;
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permit the operation of rural based agricultural,
commercial, recreational, and tourist businesses that are
consistent with existing and planned land use patterns; be
compatible with the use of the land by wildlife and for
fish and wildlife habitat; foster the private stewardship of
the land and preservation of open space; and enhance the
rural sense of community and quality of life.”

RCW 36,70A.070(5) states: “Rural element. Counties shall include a rural
element including lands that are not designated for urban growth, agriculture, forest, or
mineral resources.” Thereafter the Legislature sets forth provisions which shall apply to
the rural element, Part of the provisions of RCW 70A.070 in subsection (d)(iv) require
that a county adopt measures to minimize and contain the existing areas of more
intensive rural development. In many respects the position of the parties is predicated
upon the Growth Management Act requiring the County to plan in accordance with its
existing land uses and character on the date upon which the County adopted a
Comprehensive Plan under the Growth Management Act.

In its existing Comprehensive Plan Clallam County has adopted a definition of
“rural character”, which incorporates the standards set forth in the Growth Management
Act and includes some additional detail. Futurewise argues that it’s the County’s own
Comprehensive Plan, previously approved and found to be compliant with the GMA,
that precludes the County from adopting a 2.4 acre density as rural. The Clallam

County Comprehensive Plan provides:
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governments with general guidelines for designating rural
densities. A rural density is “not characterized by urban
growth” and is “consistent with rural character.” Former

RCW 36.70A.070(5)(b). “Whether a particular density is
rural in nature is a question of fact based upon the specific
circumstances of each case.” The Court then went on to
say at page 360: “The Board should not have rejected
these densities based on a bright line rule for maximum
rural densities, but must, on remand, consider local
circumstances and whether these densities are not
characterized by urban growth and preserve rural
character.” Thurston County, supra, at page 360.

The Court also noted that the GMA also did not dictate a specific manner of

achieving a variety of rural densities as required under the statute.
The Thurston County case was decided on August 14, 2008. The decision of the

Growth Management Hearings Board in this case was issued on the 23" of April 2008,
well before the Thurston County opinion was issued.

The Clallam County 2006 Draft Rural Lands Report is the basis of both the
County’s argument that dwelling unit densities of 2.4 acres should be permitted in rural
areas, and the Board’s decision that dwelling units of 2.4 acres would constitute urban
rather than rural character. The Board bases it's decision largely on an analysis of land
use within the County overall, noting that the existing patterns of land use within the
county have approximately 54% of lots within the challenged R2 and RW2 zoning

districts being 4.81 acres or larger.
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The Board noted that the County had eight rural zoning districts outside of
LAMIRDS, with approximately 52% of all parcels within those zones being greater than
4.81 acres. The Board then noted that “more than half of the County’s rural land is
comprised of parcels greater than 4.81 acres each.” Final Decision and Order page 61.
At page 63 the Board then noted that:

“The rural character of Clallam County, specifically its
visual landscape and farm-based economy, is dominated
by lots of greater than 5 acres in size. With such a large
percentage of the County’s existing land use pattern at a
parcel size of 4.81 acres and farms within the county
averaging 25 acres, the existing rural landscape supports a

finding that the rural character of Clallam County is a
rural density of 1 du/5 acre.”

The Board went on to state “by authorizing densities that do not reflect the
existing landscape or economy of the area, the County has failed to maintain the
traditional rural lifestyle of the residents of Clallam County as required by the GMA.”
The GMA doesn’t anywhere state that its purpose is to “maintain traditional rural
lifestyles”, rather, it addresses uses of land and defines rural land use characteristics.

If approximately 54% of the County's rural lands are parcels of 5 acres or larger,
that necessarily means that 46% of the County’s rural areas are parcels of less than 5
acres, At page 10 of the Rura] Lands Report the County noted the following:

“Only 9.2% of the County’s lands are held in rural
designations, with 1.1% of those to be designated as

lamirds, leaving 8.1% (sic) the County’s lands in true
rural densities, ranging from 1 dwelling per 2.4 acres to 1
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zoned in parcels 2.4 acres or smaller. In the Sequim Planning Region that rises to
31.4%, in Port Angeles 23.4%. In the Straits Planning Region 10.1% and in the

Western Planning Region 4.5%. The same chart also lists parcels which are between
2.41 acres to 4.8 acres in size. Coupled together, that would indicate that more than half
of the properties zoned R2 or RW2 in the Sequim and Port Angeles planning regions are
4.8 acres or Jess in size. Futurewise argues that the designations of the R2 and RW2
zoning areas are inconsistent with rural character because they are not consistent with
the existing patterns of land use. But certainly in the Sequim Dungeness planning
region and the Port Angeles planning regions rural use is “dominated” by parcels of [ess
than 4.81 acres in size. If one applies the standard used here by the Growth
Management Hearings Board, that would be sufficient analysis to declare that those
areas of the county are “predominated” by lots smaller than 5 acres. (All be it only 52%
of such lots.)

This Court believes that the Growth Management Act mandates a much more
sophisticated analysis of planning than that contemplated by counting lots and declaring
a winner. The tables in the rural lands report indicate that of all o